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IN THE COURT OF THE SESSIONS JUDGE ::::UDALGURI  

 Present : Smti. S. Bora,  
      Sessions Judge,  
        Udalguri.  
 
 

Crl. Appeal No. 27/2016 

    

   1. Subhash Boro, 

   2. Derhasat narzari, 

   3. Lawthai Boro…………Accused/Appellants. 

     -Vs-  

    State of Assam…………...……………Respondent.  

Appearance :  

 For the appellant : Mr. M.C. Narzary, Advocate. 

 For the respondent : Mr. M. Khaklary, Addl. Public Prosecutor  

 Date of hearing      : 16.6.2017. 

 Date of judgment   : 20.6.2017. 

 

J U D G M E N T 

 

1. This appeal is directed against the judgment and order dated 2.9.2016 

passed by Dr. N.C. Bhuyan, Judicial Magistrate 1st Class, Udalguri in G.R. Case 

No.1072/15 whereby accused/appellants were convicted under section 14/15 

of Assam Game and Betting Act and sentenced them to undergo SI for 1 (one) 

year each u/s 14 of Assam Game and Betting Act. They are also sentenced  to 

pay fine of Rs. 1000/- each in default, in judicial custody for 10 days for the 

offence u/s 15 of Assam Game and Betting Act. 

 

2. The case of the prosecution, in brief, is that on 20.10.15 Kumud 

Chandra Sarma, A.S.I., Udalguri P.S. lodged one FIR before the officer in 

charge of Udalguri police station stating that on that day at about 8 pm, he 

along with other police personnel, conducted a search in Bhoiraguri (Kuptimari) 

Puja site and they found accused persons Derhasat Narzary, Lwithai Boro and 
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Subhash Boro gambling and then they arrested them red handed. They seized 

Dice used for the gambling, Gunny bags, plastic bag, one round wooden 

"Chakari", one light etc from them in the presence of  

witnesses. They also seized Rs. 4600/- from Lwithai Boro , Rs. 330/- from  

Subhash Boro and Rs. 1558/- from Derhasat Narzary . On receipt of the ejahar 

Udalguri P.S. Case No.225/2015, u/s 14 of Assam Game and Betting Act was 

registered. Police held usual investigation and at the conclusion of the 

investigation laid charge-sheet against the accused/appellants u/s 14 of Assam 

Game and Betting Act.  

 

3.  On the appearance of the accused person before the court, the learned 

court below furnished copy of necessary police papers to them. Upon hearing 

both sides and perusal of materials on record, the court below framed charge 

against the accused persons for the offence punishable u/s 14/15 of Assam 

Game and Betting Act and charge was read over and explained to the accused 

persons to which they pleaded not guilty and claimed to be tried.  

 

4.  The prosecution in order to bring home the charge against the accused 

persons examined seven witnesses, whereas, none was examined by the 

defence. In their statement recorded u/s-313 CrPC the accused/appellants 

denied to have committed the alleged crime.  

 

5.  The learned court below at the conclusion of the trial found the 

accused/appellants guilty and convicted him u/s 14/15 of Assam Game and 

Betting Act and sentenced them as mentioned hereinabove.  

 

6.  Being highly aggrieved and dissatisfied with the impugned judgment 

and order aforementioned, the accused/appellants preferred this appeal 

contending that the learned court below failed to appreciate the evidence on 

record in its proper perspective, that the court below erred in law and fact. It is 

submitted that the impugned judgment and order are liable to be set aside and 

the accused are entitled to get acquittal.  
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7.  I have heard argument advanced by learned counsel of the parties and 

perused the case record.  

 

8.  The prosecution examined the informant, Kumud Ch. Sarma as PW1. 

He deposed that on 20/10/2015 he got the information that some people were 

gambling near Bhairaguri Kuptimari Durga Puja premise. After due procedure 

he went to the place and found some people were gambling. At that time SP, 

Udalguri was also there. Later on they arrested three persons along with some 

money in cash, papers and Dice used for the gambling, Gunny bags, plastic 

bag, one round wooden "Chakari", one light etc. and same was seized by him. 

He also took the statement of the witnesses.  

 In the cross examination PW1 stated that they four people went to the  

place. The accused gambled at a distance of 40 feet from the compound of the  

Puja premise. Many people were engaged in the gambling. However many of  

those persons ran away from the place. He did not arrest any of the accused 

persons. The accused persons wanted to run away from the place. The seized 

articles were found on the ground. The seized articles were not found from the 

accused persons directly. 

 

9.  PW2, Tikendrajit Bora deposed that about six months ago they got the 

information that some people were gambling near Bhairaguri Kuptimari Durga 

Puja premise. Then they went to the place and found some people were 

gambling. At that time SP, Udalguri was also there. Later on three persons 

were arrested along with some money in cash, Dice and papers used for the 

gambling, Gunny bags, plastic bag, one round wooden "Chakari" etc. and same 

was seized.  

In the cross examination PW2 stated that when they were seen, people 

engaged in the gambling started to run here and there and they arrested the 

accused persons. The seized articles were found on the  

ground. There is no identity mark in the seized articles to show that the 

articles belong to the accused persons.  

10. PW3, Ram Pyari Chouhan and PW4, Tapan Brahma, PW5, Mahesh Ali, 

PW6, Hareswar Narzary and PW7 Binod Boro only heard about the occurrence. 
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All of them have stated in the same tune that they heard that some persons 

were arrested by police as they were playing "dice game".  

   

11. I have heard the learned counsel for the appellant as well as learned 

Addl. PP. I have perused the evidence and materials on record. 

 

12.  Assailing the impugned judgment the learned counsel for the appellants 

contended  that there is absolutely no evidence on record against the accused 

persons. Nothing was recovered from the possession of accused persons. 

Accused persons were not apprehended from the place of occurrence.  

 

13. The learned trial court relied upon the oral testimony of PW1, PW2, 

PW3, PW4, PW5 and PW6. Learned trial court drew presumption u/s 8 of the 

Assam Game and Betting Act and convicted the accused.  

 

14. I have scrutinised the evidence of PWs. According to PW1, the 

informant, on 20/10/2015 he got the information that some people were 

gambling near Bhairaguri Kuptimari Durga Puja premise. After due procedure 

he went to the place and found some people were gambling. At that time SP, 

Udalguri was also there. Later on he arrested three persons along with some 

money in cash, papers and Dice used for the gambling, Gunny bags, plastic 

bag, one round wooden "Chakari", one light etc. and same was seized by him. 

He also took the statement of the witnesses. In the cross examination PW1 

stated that many people were engaged in the gambling. However many of 

those persons ran away from the place. He has further stated the seized 

articles were found on the ground not from the accused persons directly. He 

did not arrest any of the accused persons.  

 

15. It transpires from the evidence of PW1 and PW2 that the seized articles 

were recovered from the place but not from the possession of the accused 

persons.  

16. PW1 in his cross-examination clearly stated that he did not arrest any 

of the accused persons. He took care of seized articles which were found on 

the ground. The place is puja premises. Many people were gathered. PW1 has 
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not specifically mentioned the name of accused persons. Mere recovery of 

article from the ground of the place of occurrence is not sufficient to fasten the 

accused persons with the commission of offence.  

 

17. PW.3, PW4, PW5, PW6 and PW7 have not deposed in support of 

prosecution implicating the accused with the commission of offence. Their 

evidence is not any way help to the prosecution case.  

 

18. Now question arises whether presumption u/s 8 of the Assam Game 

and Betting Act, 1970 applies in this case. Section 8 of Assam Game and 

Betting Act reads as follows:-  

 Section 8: Presumption as to use of any house, 

room, etc, as a betting house and of a person found 

therein: "when any instrument of betting or any records of 

betting are found in any house, enclosure, room, office, space, 

vehicle, vessel tent or place entered or searched under the 

provision of the last preceding section or on or about the persons 

of any of those who are found therein it shall be presumed, until 

the contrary is made to appeal; that such house, enclosure, office, 

room,' space, vehicle, vessel tent or place is used as betting house 

and that the persons found therein were present for the purpose 

betting was actually seen by the magistrate or by the Police Officer 

or any of its Assistants.”  

 

19. In the present case, none of the prosecution witnesses stated that 

wherefrom the accused persons were arrested. There is no evidence on 

record to show that accused persons were arrested from the place 

wherefrom the articles of betting were found. PW1 and PW2 stated that 

later on three persons were arrested. From the evidence on record, it is 

abundantly clear that accused persons were not arrested from the place 

of occurrence and they were not found therein. There is also no evidence 

on record that accused persons opened or kept the space or having in-

charge of the space or used the same for betting. As regards conduct of 

accused persons, when there is no specific evidence that accused/ 
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appellants fled away from the place of occurrence. Therefore, conduct u/s 

8 of Evidence Act is not relevant. PW1 and PW2 have categorically stated, 

later on three persons were arrested. That apart, PW1 in his cross-

examination stated that he did not arrest any person, which shows that 

this witness himself contradicted his evidence. All these facts create doubt 

in the prosecution case. Therefore, no presumption can be drawn u/s 8 of 

Assam Game and Betting Act and no conviction can be recorded by 

drawing presumption u/s 8 of Assam Game and Betting Act. 

 

20. Above being the position, it will be totally unsafe to convict the 

accused/appellants on the basis of aforesaid evidence. Accordingly, I am of the 

considered opinion that the accused/appellants are entitled to benefit of doubt.  

 

21.  In the result, the appeal is allowed. The judgment and order dated 

2.9.16 passed by the learned Magistrate, is set aside. The appellants/accused 

are acquitted and set them at liberty forthwith. Bail bond stands discharged. 

 

22.  This appeal stands disposed of on contest.  

    

23.   Send down the G.R. case record with a copy of this judgment.  

 

24. Given under my hand and the seal of this court on this the 20th   day of 

June/2017.  

 

Dictated and corrected by me     Sessions Judge,  
            Udalguri.  
       

           Sessions Judge,  
               Udalguri. 
 
 


